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San Jose Mercury News said in an
editorial, “[i]n the 21* cedtury, Cali-
fornia prospers more by turning wa-
terinto microchips thdn by turning it
into carrots.” Whether one agrees
with this statement or not, it is ex-
actly that sentiment ¥hat makes farm-
ers and the areas that depend on
them, like the Imperial Valtey, shiver.

JudgeInvalidates EIS for Trinity River

U.S. District Court Judge Oliver Wanger
has issued an opinion agreeing witf
the Westlands Water District that fhe
Department of the Interior failgd to
adequately discuss theimpactsofi farm-
ers and species in an Enyifonmental
Impact Statement (EIS)#hat it prepared
to support a planpéd restoration of
flowtothe TrinityRiver.Judge Wanger’s
decisionisno syeprise, because heruled
in March of Jast year that Westlands
was “likely tg prevail” in its argument
that the EIS was invalid (CEl May 16,
2001). At that tige he issued a prelimi-
nary injunction prahibiting DOI from
implementing a Decémber 2000 plan
to restore the Trinity to abgut 70% of
its historic level by restoring water that
has been diverted from the Jrinity to
the federal Central Valley Project.
Westlands relies on CVP water for its
supply.

Judge Wanger's degfSion means that
DOT will now pelease water about
equal to the op€-third of the Trinity’s
historic flow! Although this gives the
CVP less yvater than the 90% diver-
sion it hds benefited from in the past,
it still/represents considerably less
water {than DOI had concluded was
necessagy to restore Trinity fisheries.

Wanger's 133 page opinion concluded
that the EIS had\{ailed to adequately
describe the impactpf DOI's restoration
of water on both farmers using CVP
water and on listed species in the Delta.
Wanger gave #he federal agency four
months topevise the EIS consistent with
hisdecisign. Environmental groupsand
Native Afmerican tribes that rely on Trin-
ity Water fearthat with DOInow under
Bush appointee Gale Norton, any new
EIS will end up suppojting the farmers.

Westlands Water District v. U.S. De-
partment of the Mterior, #CIV F 00-
7124 OWW DB (E.D. Cal.).

Westlands to Be Paid for Taking
Land Out of Production

The Departmerft of the Interior has
agreed to pay the Westlands Water
District $}07 million to settle a law-
suit over DOU's failure to construct the
San Luig Drain. Westlands will pay
that moRey and an additional $32
million to farmers within the District,
who will then transfer 33,000 acres of
land to Westlands. The Bistrict will
retire the land thereby presiwably
taking out-of-productionland thaywas
allegedly poisoned by the failuge of
DOI to construct the drain.

The settlement ends lengfHy litiga-
tion that led to a Ninth Citcuit Court
of Appeal decision hofding that the
Bureau of Reclamatidn was obligated
to complete thes/drain under 1960
legislation creaping the San Luis Unit
of the Centrdl Valley Project (CEI
February 15,{2000). The drain was
originally suprosed to carry irriga-
tion water fromN\District properties
north where it wouldbg dumped into
the San Joaquin River. Bue to envi-
ronmental concerns, the \rain was
only partially completed. [That par-
tial drain emptied the water into
Kesterson Reservoir, where it ended
up poisoning thousandyof water fowl.
Reclamation closed the partial drain,
which the Westlands farmers claimed
resulted in gradyAlly poisoning their
land through Ahe buildup of sele-
nium and otfier contaminants from
the now retgined irrigation water.

The settlemient not only provides the
$107 millioy to Westlands, but al-
lows the District to retain its rights to
the CVP water T guestion. It can
presumably sell this\water for even
more money. Although some envi-
ronmental groups complain that this
result is unfair, DOI pojnts out that it
was facing a possible 400 million in
liability during the trial of the case.

Supreme Coupt Deadlock
Upholds Nipth Circuit Ruling

in Wetlands Case

The U.S. Supreme Court has reached
a decision ter non-decision) in the
controversial case involving promi-
nent developer Angglo Tsakopoulos.

The Courtissyed a short “per curiam”
opinion notingsuly that “the judg-
ment is affirmed by\a
vided court.” The outcoxpe had been
predicted by many legal §ommenta-
tors when Justice Anthony Kennedy
recused himself from parti¢ipating in
the case due to perceived conflicts.
Although the court did nof announce
which justices were on efther side of
the case, the assumptighn is that the
court followed the usyal liberal/con-
servative split with yhe conservatives
lining up behiAd Tsakopoulos.
Kennedy was in fhe majority in the 5-
4 decision in fhe SWANCC decision
thatlimited ghe federal government’s
jurisdictiory under the Act over iso-
lated wetlgqnds (CEI July 15, 2002).

Tsakopouloswas cited under the Clean
Water Act fOs using the technique
known as “deepsipping” to develop
his Borden Ranch pieperty into vine-
yards. EPA cited him fox disposing of
the plowed soil into what'£PA consid-
ered seasonal wetlands on\the prop-
erty without a permit under section

1243 (Becember 16, 2002).

OEHHA Releases Revised PHG
for Perchlorate Amid Growing

Controversy

The Office of Environmental Health
Hazard Assessment has revised its
proposed Public Health Goal for PHG
making it more stringent than a pro-
posal released earlier this year.
OEHHA's action comes amidst grow-
ing concerns in Southern California
and the Sacramento area over the
impact on drinking water supplies of
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leaks of the former rocket propellant.
Should OEHHA finalize its PHG at its
proposed level of 2-6 ppb, it would
establish a groundwater cleanup stan-
dard that could lead to highly expen-
sive cleaniups paid for by defense con-
tractors and the federal government.

Under California’s safe drinking water
law, PHGs are established by OEHHA
based on the potential of a particular
chemical to cause adverse health ef-
fects on humans through the con-
sumption of drinking water. In estab-
lishing a PHG, OEHHA looks only at
the possible health impacts, and does
not consider economic or technical
feasibility. Once a PHG has been es-
tablished by OEHHA, it is reviewed by
the Department of Health Services
which must establish a drinking water
Maximum Contaminant Level (MCL)
based as closely as is technically and
economically feasible on the PHG.
Drinking water suppliers must then
ensure that their supplies meet the
MCL. Although the PHG itself is not
binding on suppliers (although they
must inform consumers about it), it
can and is used by regional water
boards and other agencies in estab-
lishing groundwater cleanup levels.

Perchlorate was used widely by de-
fense contractors throughout the
country as a rocket propellant until
quite recently, despite mounting evi-
dence that it causes thyroid prob-
lems. It was routinely dumped into
unlined pits on the theory that it was
relatively safe. High levels of the
chemical have been found in ground-
water suppliesin the Rancho Cordova
area, where Aerojet had its major fa-
cility, as well as in Southern Califor-
nia where it was used by several de-
fense contractors. Neither the state
nor U.S. EPA has established a drink-
ing water standard for perchlorate. In
January, EPA released a draft risk as-
sessment containing a 1 part-per-bil-
lion (ppb) “drinking water equiva-
lent level” (DWEL) for perchlorate.

In March, OEHHA issued a draft PHG
of 6 ppb for perchlorate. Meanwhile,

Governor Davys signedlegislation this
year (SB 1822-Sher) that requires
OEHHA to complete its PHG by Janu-
ary 1, 2003 and requires DHS to com-
plete a MCL based on that PHG by
January 1, 2004.

The latest OEHHA draft proposal
takes the unusual step of proposing a
PHG in a range of from 2 to 6 ppp.
The agency bases this level on a hu-
man study completed this year using
oral doses of perchlorate adminis-
tered to groups of male and female
volunteers. This latest study provides
important human epidemiological
data. EPA in preparing its DWEL re-
lied largely on animal testing.

OEHHA is seeking public comment
on this latest draft by January 24.
Obviously, this will mean that the
agency will not have the PHG com-
pleted by the date mandated by SB
1822. The timeline is further com-
promised by a recent court order ob-
tained by Lockheed from a Los Ange-
les Superior Court judge requiring
OFHHA to do anew peer review on its
methodology. The peerreview willbe
performed on this latest draft.

The OEHHA draft PHG can be found
on the agency’s website at: www.
oehha.ca.gov. For further information
contact OEHHA at (510) 704-9700.

Senators Seek Help from EPA and
Defense Department

Meanwhile, California Senators
Dianne Feinstein and Barbara Boxer
have sent separate letters to U.S. EPA
Administrator Christine Whitman
and Defense Department Secretary
Donald Rumsfeld seeking their assis-
tance in dealing with perchlorate’s
threat to California drinking water
supplies. Aletter to Whitman by Boxer
seeks her “quick action” to deal with
spreading contamination in San Ber-
nardino County that has now closed
eight drinking water wells in the
Rialto/Colton area. Spread of perchlo-
rate contaminant plumes in that area
has been exacerbated by the ongoing
drought. Senator Feinstein's letter to
Secretary Rumsfeld states that the
Department of Defense “bears a spe-
cial responsibility to help remedy the
situation” and seeks clean-up fund-

ing through the Formerly Used De-
fense Facilities (FUNDSs) program.

The military and defense contractors
so far do not agree with either EPA or
the state about the danger of trace
levels of perchlorate. A lengthy and
informative article in the December
16, 2002 Wall Street Journal lays out
a long history of disagreements be-
tween the defense establishment and
federal and state environmental offi-
cials. According to the Journal, DOD
and its military contractors claim that
perchlorate levels in drinking water
below 200 ppb are safe.

State Board Leaves Waivers

to Region:

The state’s nine regional boards have
historically exempted certain catego-
ries of waste discharyg am permit
requirements pursuant to categorteal
“waivers” authorized under the state
water quality law (Porter-&clogne
Act). In theory these-éiScharges were
exempted becguse they have de-mini-
mis impacis” on water quality, and
were too fiumerous to deal with by
either individual or general permits.
In 1999 the Legislatuzre, responding
to environmentalist complajnts that
some of these discharges curprulatively
caused enormous problems (e.g. agri-
cultural dischargesy, passed SB 390
(Alpert). That legislation effectively
terming#€s all waivers as of January 1
of thif year, unless a regional board
renewg the waiver at a public hearing
after deterimiming_that its continu-
ance is in the pubti¢_interest.
The response by the regionskas been
to adopt resolutions either;/(1) re-
newing categories of waivefs subject
to specified conditiefis; (2) eliminat-
ing the waivg erebyrequiring each
individualSource within that category
to obtain am-dndividual permit; or (3)
adopting general wastedischarge re-
quirements (permits) that wi}j be ap-
plicable to all dischargers+fithin a
particular categor

The State Bdard’s Response

While many ofthewaivers are rela-
tively uncontroversial, s€weral of them
sparked considerable intesest thereby
drawing the 3 fon of the State

DECEMBER 19, 2002

Vg .
4 \\ CaliforniaEnvironmental Insider
Y |




